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Suggested Amendments the Communications 
Act 1934 


subcommittee the Executive Committee the Federal Com- 
munications Bar Association was appointed February 17, 1941 
consider and study bills pending before Congress relating admin- 
istrative procedure (S. 674, 675 and 918, 77th Cong.), and the ques- 
tion the amendment the Communications Act 1934. This com- 
mittee consisted Messrs. Bingham, Patrick and Porter. The sub- 
committee prepared proposed amendments the Communications Act 
1934, well certain suggestions concerning the reform admin- 
istrative procedure, and submitted the results its work meetings 
the Executive Committee. modified certain respects, the drafts 
were approved the Executive Committee the Association. 

The suggested draft amendments the Communications Act 
1934 proposes fundamental procedural amendments, the most im- 
portant which are: 

The organization the Commission two divisions known 
the Division Public Communications and the Division Private 
Communications. Each division have three members and the sev- 
enth member the Commission the chairman, who shall its 
chief executive officer and who shall not serve either the Divisions 
except the case vacancy the absence inability any Com- 
missoner appointed serve thereon. 

The amendment Section 309 Title III including therein 
the so-called protest provision. proposed that the Commission 
grants without hearing application for instrument authoriza- 
tion, any proper party interest may file protest within thirty days 
thereof and obtain hearing upon the issues set forth the protest. 
Pending decision upon the protest, the effective date the Commis- 
sion’s action which the protest directed shall postponed the 
date the Commission’s decision after hearing, unless the application 
involves the maintenance existing service, which event stay 
action permitted. 
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The amendment Section 310 (b) delete reference 
frequencies authorized used licensee, and the rights therein 
granted,’’ and provide that instrument authorization shall 
assigned, control corporation holding instrument authoriza- 
tion transferred, except upon application the Commission and find- 
ing that the proposed assignee transferee will construct operate 
the station the public interest, convenience and necessity. The pro- 
visions Section 309 relating hearings are made applicable pro- 
ceedings under Section 310 (b). 

The amendment Section 402 Title provide that 
appeals may taken not only the United States Court Appeals 
for the District Columbia, but also any Court Appeals 
the United States within any circuit wherein the appellant resides 
has his principal place business. further provided that 
appeal may taken from the denial application for instrument 
authorization, from the denial any application assign trans- 
fer license transfer control corporation holding license, and 
from the modification, revocation, suspension instrument 
authorization. Appeals may likewise taken from the denial ap- 
plication for permit under Section 325 the Act and any person 
who aggrieved whose interests are adversely affected any order 
the Commission denying granting instrument authorization. 

The giving jurisdiction courts appeal grant 
temporary injunctions restraining orders appropriate cases calling 
for such relief pending the final determination the issues the court. 

The change the rule promulgated the Supreme Court 
the United States Federal Communications Commission Pottsville 
Broadcasting Company, 309 134. this connection proposed 
add new subsection Section 402 follows: 


“(h) the event that the court shall render decision and enter order 
reversing the order the Commission, shall remand the case the Com- 
mission carry out the judgment the court and shall the duty the 
Commission, the absence proceedings review such judgment, forth- 
with give effect thereto, and unless otherwise ordered the court, 
upon the basis the proceedings already had and the record upon which said 
appeal was heard and determined. The court’s judgment shall final, subject, 
however, review the Supreme Court the United States upon writ 
certiorari petition therefor under Section 240 the Judicial Code, 
amended, appellant, the Commission, any interested party inter- 
vening the appeal.” 


provision the effect that the filing petition for rehearing 
shall automatically stay the effective date the decision which the 
petition for rehearing directed unless the matter affects existing 
service. Petitions for rehearing must filed within thirty days from 
the entry any decision, order requirement complained of, and this 
true whether the matter pertains broadcasting under Title III 
under Title IT. 
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The amendment Section 409 (a) provide that 
means ‘‘full and fair hearing’’ and that the person con- 
ducting hearing shall prepare and file intermediate report ‘‘setting 
out detail and with particularity all evidentiary facts de- 
veloped the evidence well conclusions fact and law upon 
each issue submitted for hearing.’’ 

copy the proposed bill amend the Communications Act 
1934 follows: 


BILL 


Amend the Communications Act 1934, 
And For Other Purposes 


PROPOSED THE FEDERAL COMMUNICATIONS BAR ASSOCIATION 


enacted the Senate and House Representatives 
gress assembled, That section Title the Communications Act 
1934 amended adding after paragraph (aa) said section the 
following 


“(bb) The term “construction permit” “permit for construction” means 
that instrument authorization required this Act for the construction 
apparatus for the transmission energy, communications, signals 
radio, whatever name designated the Commission. 

“(cc) The term “license,” “station license,” “radio station license” means 
that instrument authorization required this Act the Rules and Regu- 
lations the Commission enacted pursuant this Act, for the use opera- 
tion apparatus for the transmission energy, communications, signals 
radio, whatever name designated the Commission.” 


SEC. Amend paragraph (b) section said Title striking 
out the last. sentence said paragraph and inserting lieu thereof 
the following 


“Not more than four members the Commission and not more than two 
members either division thereof shall members the same political party.” 


SEC. Amend section said Title striking out the whole 
said section and inserting lieu thereof the following: 


“(a) The members the Commission other than the Chairman shall 
organized into two divisions three members each, said divisions known 
and designated the Division Public Communications and the Division 
Private Communications and member designated appointed serve 
one division shall have exercise any duty authority with respect the 
work functions the other division, except hereinafter provided. The 
President shall designate the Commissioners now office who shall serve upon 
particular division but all Commissioners other than the Chairman subse- 
quently appointed shall appointed serve upon particular division and 
the Chairman subsequently appointed shall appointed serve that ca- 
pacity. 
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“(b) The Division Public Communications shall have jurisdiction over 
all cases and controversies arising under the provisions this Act and the 
rules and regulations the Commission enacted pursuant this Act relating 
wire and radio communications intended received the public directly, 
and make all adjudications involving the interpretation and application 
those provisions the Act and the Commission’s regulations. 

“(c) The Division Private Communications shall have jurisdiction over 
all cases and controversies arising under the provisions this Act and the 
rules and regulations the Commission enacted pursuant this Act relating 
wire and radio communications common carrier carriers, which are 
intended received designated addressee addressees, and shall make 
all adjudications involving the interpretation and application those provis- 
ions the Act and the regulations. 

“(d) The whole Commission shall have and exercise jurisdiction over the 
adoption and promulgation all rules and regulations general application 
authorized this Act, including procedural rules and regulations for the Com- 
mission and the divisions thereof; over the assignment bands frequencies 
the various radio services; over the qualification and licensing all radio 
operators; over the selection and appointment all officers and other em- 
ployees the Commission and the divisions thereof; and generally over all 
other matters with respect which authority not otherwise conferred 
the other provisions this Act. any case where conflict arises the 
jurisdiction the Commission any division thereof, such question juris- 
diction shall determined the whole Commission. 

The Chairman the Commission shall the chief executive officer 
the Commission. shall his duty preside all meetings and sessions 
the whole Commission, represent the Commission all matters relating 
legislation and legislative reports, represent the Commission any di- 
vision thereof all matters requiring conferences communications with 
resentatives the public other governmental officers, departments, agen- 
cies, and generally coordinate, and organize the work the Commission and 
each division thereof such manner promote prompt and efficient hand- 
ling all matters within the jurisdiction the Commission. The Chairman 
the Commission shall not member serve upon either said di- 
visions, except that the case vacancy the absence inability any 
Commissioner appointed serve thereon, the Chairman may temporarily serve 
either said divisions with full power member thereof until the cause 
circumstance requiring said service shall have been eliminated corrected. 

“(f) Each division the Commission shall choose its own chairman, and, 
conformity with and subject the foregoing provisions this section, 
shall organize its membership and the personnel assigned such 
will best serve the prompt and orderly conduct its business. Each divis- 
ion shall have power and authority majority thereof hear and deter- 
mine, order, certify, report, otherwise act any said work, business, 
functions over which has jurisdiction. Any order, decision, report made, 
other action taken either said divisions with respect any matter 
within its jurisdiction, shall final and conclusive, except otherwise pro- 
vided said Communications Act 1934 hereby amended. The secretary 
the Commission shall the secretary and seal each division 
thereo 

“(g) the case vacancy the office the Chairman the Com- 
mission the absence inability the Chairman serve, the Commission 
may temporarily designate and appoint one its members act Chairman 
the Commission until the cause circumstance requiring said service shall 
have been eliminated corrected. During the temporary service any such 
commissioner Chairman the Commission, shall continue exercise the 
other duties and responsibilities which are conferred upon him this Act. 
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“(h) The term “Commission” used this Act shall taken mean 
the whole Commission division thereof required the context and the 
subject matter dealt with. The term “cases and controversies,” used herein, 
shall taken include all adversary proceedings whether judicial quasi- 
judicial nature, and whether instituted the Commission its own motion 
otherwise, and the term “adjudications” means the final disposition par- 
ticular cases, controversies, applications, complaints, proceedings involving 
named persons named res.” 


SEC. Amend paragraph (a) section 308 Title III striking 
out all appearing before the first proviso clause said paragraph and 
inserting lieu thereof the 


“The Commission may grant instruments authorization entitling the 
holders thereof construct operate apparatus for the transmission en- 
ergy, communications, signals radio only upon written application 
therefor received it.” 


SEC. Amend section 309 said Title III striking out the whole 
said section and inserting lieu thereof the following: 


“(a) upon examination any application provided for Section 308 
hereof, the Commission shall determine (1) that public interest, convenience 
necessity would served the granting thereof, and (2) that such action 
would not aggrieve adversely affect the interest any licensee, applicant 
other person, shall authorize the issuance the instrument authorization 
for which application made accordance with said findings. 

“(b) upon examination any such application the Commission 
unable make either both the findings specified paragraph (a) hereof, 
shall designate the application for hearing and forthwith notify the applicant 
and other parties interest such action and the grounds reasons therefor. 
Any hearing subsequently held upon such application shall full hearing 
which the applicant and all other parties interest, whether originally no- 
tified the Commission subsequently admitted interveners, shall per- 
mitted participate. Such hearing shall preceded notice all such 
parties interest specifying with particularity the matters and things issue 
and not including issues requirements phrased generally the words 
the statute. 

“(c) When any instrument authorization granted the Commis- 
sion without hearing, provided paragraph (a) hereof, such grant shall 
remain subject protest hereinafter provided, for period thirty days. 
During such thirty-day period, any person, who would entitled challenge 
the legality propriety such grant under the provisions Section 402 
this Act may file protest directed such grant, and request hearing 
said application granted. Any protest filed shall contain such allegations 
fact will show the protestant proper party interest and shall 
specify with particularity the matters and things issue but shall not include 
issues allegations phrased generally the words the statute. Upon the 
filing such protest, the application involved shall set for upon 
the issues set forth said protest and heard the same manner which ap- 
plications are heard under paragraph (b) hereof. Pending hearing and decis- 
upon said protest, the effective date the Commission’s action which 
said protest directed shall postponed the date the Commission’s de- 
cision after hearing unless the authorization involved such grant neces- 
sary the maintenance conduct existing service, which event the 
Commission shall authorize the applicant utilize the facilities authorization 
question pending the Commission’s decision after hearing said protest. 
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“(d) Such station licenses the Commission may grant shall such 
general form may prescribe, but each license shall contain, addition 
other provisions, statement the following conditions which such license 
shall subject: (1) the station license shall not vest the licensee any right 
operate the station nor any right the use the frequencies designated 
the license beyond the term thereof nor any other manner than authorized 
therein; (2) neither the license nor the right granted thereunder shall as- 
‘signed otherwise transferred violation this Act; (3) every license 
sued under this Act shall subject terms the right use control con- 
ferred Section 606 hereof.” 


Amend paragraph (b) section 310 said Title III 
striking out the whole said paragraph and inserting lieu thereof 
the following 


“No instrument authorization granted the Commission entitling the 
holder thereof construct operate radio apparatus shall transferred, as- 
signed, any manner, voluntarily involuntarily, directly 
indirectly, transfer control any corporation holding such instrument 
authorization, any person except upon application the Commission 
and upon finding the Commission that the proposed transferee assignee 
capable constructing operating under such instrument authorization 
the public interest, convenience and necessity. The procedure em- 

loyed the handling such applications shall that provided Section 
this Act, amended.” 


SEC. Amend Section 402 Title striking out the whole 
said section and inserting lieu thereof the following: 


“(a) The provisions the Act October 22, 1913 (38 Stat. 219), 
amended, relating the enforcing setting aside orders the Interstate 
Commerce Commission are hereby made applicable suits enforce, enjoin, 
set aside, annul suspend any order the Commission under this Act, 
(except those appealable under the provisions paragraph (b) hereof), and 
such suits are hereby authorized brought provided that Act. 
addition the venues specified that Act, suits enjoin, set aside, annul 
suspend, but not enforce, any such order the Commission may also 
brought the District Court for the District Columbia. 

“(b) Appeals may taken from decisions and orders the Commission 
the Circuit Court Appeals the United States within any circuit wherein 
the appellant resides has his lace business, the United 
States Court Appeals for the District Columbia any the following 
cases: 


“(1) applicant for any instrument authorization required 
this Act, the regulations the Commission enacted pursuant this 
Act, for the construction operation apparatus for the transmission 
energy, communications, signals radio whose application 
nied the Commission. 

“(2) any party application for authority assign any such 
instrument authorization transfer control any corporation hold- 
ing such instrument authorization whose application denied the 
Commission. 

“(3) any applicant for the permit required Section 325 
Act any permittee under said section whose permit has been modified, 
revoked suspended the Commission. 
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“(4) any other person who aggrieved whose interests are ad- 
versely affected any order the Commission granting denying any 
application described sub-paragraphs (1), (2) and (3) hereof. 

“(5) the holder any instrument authorization required 
this Act, the regulations the Commission enacted pursuant this 
Act, for the construction operation apparatus for the transmission 
energy, communications, signals radio, which instrument has been 
modified, revoked, suspended the Commission. 

“(6) any radio operator whose license has been revoked sus- 
pended the Commission. 


“(c) Such appeal shall taken filing Notice Appeal with the 
appropriate court within thirty days after the entry the order complained 
of. Such Notice Appeal shall contain concise statement the nature 
the proceedings which appeal taken; concise statement the rea- 
sons which the appellant intends rely, separately stated and numbered; 
and proof service true copy said notice and statement upon the Com- 
mission. Upon the filing such notice, the court shall have exclusive jurisdic- 
tion the proceeding and the questions determined therein and shall have 
power, order directed the Commission any other party the appeal, 
grant such temporary relief may deem just and proper. Orders grant- 
ing temporary relief may either affirmative negative their scope, and 
application and may such permit either the maintenance the status 
quo the matter which the appeal taken the restitution position 
status terminated adversely affected the order appealed from and shall, 
unless otherwise ordered the court, effective pending hearing and determi- 
nation said appeal and compliance the Commission with the final judg- 
ment the court rendered said appeal. 

“(d) Upon the filing any such Notice Appeal, the Commission shall, 
not later than five days after date service upon it, notify each person shown 
the records the Commission interested said appeal the filing and 
pendency the same and shall thereafter permit any such person inspect 
and make copies said notice and statement reasons therefor the office 
the Commission the City Washington. Within thirty days after the 
filing appeal, the Commission shall file with the court copy the order 
complained of, full statement writing the facts and grounds relied upon 
support the order involved upon said appeal, and the originals 
certified copies all papers and evidence presented and considered 
entering said order. 

“(e) Within thirty days after the filing appeal any interested per- 
son may intervene and participate the proceedings had upon said appeal 
filing with the court Notice Intention Intervene and verified statement 
showing the nature the interest such party, together with proof ser- 
vice true copies said Notice and statement, both upon appellant and upon 
the Commission. Any person who would aggrieved whose interests would 
adversely affected reversal modification the order the Com- 
mission complained shall considered interested party. 

“(f) The record upon which any such appeal shall heard and determined 
the court shall contain such information and material and shall prepared 
within such time and such manner the court may rule prescribe. 

“(g) the earliest convenient time the court shall hear and determine 
the appeal upon the record before and shall have power upon such record 
enter judgment affirming reversing the order the Commission. 
the findings, conclusions and decisions the Commission, the court shall con- 
sider and decide far necessary its decision and where raised the 
parties, all relevant questions (1) constitutional right, power, privilege, 
immunity; (2) the statutory authority jurisdiction the Commission; (3) 


d 
4 
4 
{ 
1 
q 


132 JouRNAL THE FEDERAL COMMUNICATIONS ASSOCIATION 


the lawfulness and adequacy Commission procedure; (4) findings, inter- 
ferences, conclusions fact unsupported, upon the whole record, sub- 
stantial evidence; and (5) administrative action otherwise arbitrary capricious. 

“(h) the event that the court shall render decision and enter 
order order the Commission, shall remand the case the 
Commission carry out the judgment the court and shall the duty 
the Commission, the absence proceedings review such judgment, 
forthwith give effect thereto, and unless otherwise ordered the court, 
upon the basis the proceedings already had and the record upon 
which said appeal was heard and determined. The court’s judgment shall 
final, subject, however, review the Supreme Court the United States 
upon writ certiorari petition therefor under Section 240 the Judicial 
Code, amended, appellant, the Commission, any interested party 
intervening the appeal. 

“(i) The court may, its discretion, enter judgment for costs favor 
against appellant, other interested intervening said ap- 
peal, but not against the Commission, depending upon the nature the 
issues involved upon said appeal and the outcome thereof.” 


SEC. Amend section 405 said Title striking out the whole 
thereof and inserting lieu thereof the following: 


“Sec. 405. After decision, order, requirement has been made the 
Commission any division thereof any proceeding, any party thereto any 
other person aggrieved whose interests are adversely affected thereby may 
petition for rehearing. When the decision, order, requirement has been made 
the whole Commission, the petition for re-hearing shall directed the 
whole Commission; when the decision, order, requirement made di- 
vision the Commission, the petition for rehearing shall directed that 
division; petitions directed the whole Commission requesting 
any matter determined division thereof shall not permitted con- 
sidered. Petitions for rehearing filed within thirty days from the 
entry any decision, order requirement complained and except for 
those cases which the order requirement challenged necessary 
for the maintenance conduct existing service, the filing such pe- 
tition shall automatically stay the effective date thereof until after decision 
said petition. The filing petition for rehearing shall not condition pre- 
cedent judicial review any such decision, order requirement, except 
where the party seeking such review was not party the proceedings before 
the Commission resulting such decision, order requirement, where 
the party seeking such review relies questions fact law upon which 
the Commission has been afforded opportunity pass. shall 
governed such general rules the Commission may establish but any 
decision, order, requirement made after such rehearing reversing, changing, 
modifying the original determination shall subject the same provisions 
original order.” 


SEC. Amend paragraph (a) section 409 said Title 
striking out the whole said paragraph and inserting lieu thereof 
the following 


“(a) all cases where hearing required the provisions this Act, 
other applicable provisions law, such hearing shall full and fair 
hearing. Hearings may conducted the Commission division thereof 
having jurisdiction the proceeding any member any qualified em- 
ployee the Commission when duly designated for such purpose. The per- 
son persons conducting any such hearing may sign and issue subpoenas, 
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administer oaths, examine witnesses, and receive evidence any place the 
United States designated the Commission. all cases, whether heard 
fied employee the Commission, the person persons conducting such hear- 
ing shall prepare and file intermediate report setting out detail and with 
particularity all basic evidentiary facts developed the evidence well 
conclusions fact and law upon each issue submitted for hearing. all 
cases the Commission, the division having jurisdiction thereof, shall, upon 
request any party the proceeding, hear oral argument said intermediate 
report upon such other and further issues may specified the Com- 
mission the division and such oral argument shall precede the entry any 
final decision, order requirement. Any final decision, order requirement 
shall accompanied full statement writing all the relevant facts 
well conclusions law facts.” 


—P. R., 


Hearing Held Respecting Newspaper Ownership 
Broadcasting Facilities 


The Commission has determined hold hearing investigation 
for the purpose determining whether not the operation broad- 
casting stations newspaper interests the interest, con- 
venience necessity’’. The order the Commission (Order No. 79) 
relating this subject was issued the-Commission March 20, 1941, 
and was preceded March press release commenting upon the 
increase the number requests made newspaper interests for 
facilities, and stating that the Commission desired obtain full and 
complete information for its guidance passing upon applications for 
high frequency stations and for future acquisition 
standard broadcasting stations newspapers. was stated the 
press release that ‘‘hearings will conducted with the objective 
determining whether not joint control newspaper and radio broad- 
casting stations tends result impairment radio service under 
the standard ‘public interest, convenience and The 
Commission referred its earlier decision the Matter Port 
Huron Broadcasting Company, F.C.C. 177, which was held that 
where necessary choose between two applicants for broadcasting 
facilities the same community, both whom are qualified, the ap- 
plicant not having any newspaper affiliation interests will pre- 
ferred. The Commission made plain, however, that Order No. 
should not carry the implication that opposed newspaper owner- 
ship radio stations general any particular situation. 
stated ‘‘at this time, when the field just beginning open up, the 
opportunity presented for evaluation policy without impair- 
ment existing Approximately one-fourth all com- 
mercial applications are filed behalf newspaper interests. 
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the standard broadcast field more than one-third the existing stations 
are now identified with newspapers some extent. least one 
hundred standard broadcasting stations are owned publishers with 
more than one newspaper and more than one radio station connection. 
more than ninety localities the only radio outlet the hands 
the interests owning the only local newspaper. 

Order No. 79, which was not concurred Commissioners Case 
and Craven, provided that those instances where the Commission 
has already granted applications for stations persons associated 
with the publication one more newspapers, the construction per- 
mits issued shall contain the condition that construction shall 
undertaken until after the Commission shall have completed its 
investigation and shall have taken action result thereof. This 
latter restriction contained exception providing that upon showing 
that the public interest, convenience necessity will served, con- 
struction new station newspaper interests might per- 
mitted even prior the final disposition the issues presented the 
hearing. 

Order No. 79, dated March 20, 1941, reads follows: 


Order No. 


“WHEREAS, under the provisions the Communications Act 1934, 
amended the Federal Communications Commission empowered and directed 
grant licenses for radiobroadcast stations only after determination that ‘pub- 
lic interest, convenience, necessity’ would served thereby; and 

“WHEREAS, the question whether the granting license the ‘pub- 
lic interest, convenience, necessity’ where results common control one 
more radio stations and one more newspapers has been presented the 
Commission from time time and has been the subject debate before the 
Commission and elsewhere; and 

“WHEREAS, there are now pending before the Commission large number 
applications for high frequency broadcast stations (FM) with which are 
associated persons also associated with the publication one more news- 
papers; and 

“WHEREAS, the Commission desires this time obtain full and com- 
plete information for the guidance the Commission passing upon applica- 
tions for high frequency broadcast stations (FM) with which are associated 
persons also associated with the publication one more newspapers; and 

“WHEREAS, the Commission deems advisable this time, when the 
public service frequency modulation its early stages, consider the 
adoption policy with respect joint control radio stations and news- 
papers, such policy applied the Commission passing upon high fre- 
quency broadcast applications (FM) coming before and guide and inform 
future applicants; and 

“WHEREAS, the Commission deems advisable the same time that 
undertake consideration the question joint control newspapers and 
radio with respect applications for high frequency broadcast stations (FM) 
consider the adoption policy applied passing upon appli- 
cations for the future acquisition standard broadcast stations 

“NOW, THEREFORE, HEREBY* ORDERED That the Federal 
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Communications Commission undertake immediate investigation 
mine what statement policy rules, any, should issued concerning ap- 
plications for high frequency broadcast stations (FM) with which are associated 
persons also associated with the publication one more newspapers and 
that public hearings with respect thereto held such times and such places 
the Commission may direct, and that such investigation and public hearings 
shall also include consideration statements policy rules, any, which 
should issued concerning future acquisition standard broadcast stations 
newspapers. 

“IT FURTHER ORDERED That those few cases which the Com- 
mission has heretofore granted applications for high frequency broadcast sta- 
tions (FM) with which are associated persons also associated with the publi- 
cation one more newspapers, the construction permits issued shall 
contain the condition that construction the facilities authorized therein 
shall undertaken continued until after the Commission shall have com- 
pleted the aforesaid investigation and shall have taken action upon the basis 
thereof; Provided, however, that, upon showing that the public interest, con- 
venience necessity will served thereby, construction earlier date 


may authorized.” 
—P. R., 


Commission Answers Inquiries 


several releases issued the Commission lately there appear 
extracts from letters written the Commission answering inquiries 
pertaining practice before the Commission. For example, release 
the Commission, dated January 11, 1941, contains the answer given 
the Commission law journal which made inquiry concerning 
the ‘‘pre-trial The Commission points out that under the 
Communications Act 1934 and the applicable Rules and Regulations 
the Commission, there established ‘‘pre-trial procedure’’, but 
that the Commission applies the pre-trial processes many the 
situations confronting it. Various examples are given. The Com- 
mission’s release this connection follows: 


“In its regulation communications wire and radio under the Com- 
munications Act 1934, amended, the Commission has regularly estab- 
lished ‘pre-trial procedure’ which directed toward determining whether 
sufficient grounds exist for filing complaint against either the witnesses 
themselves those with whom they are connected, nor its rules provide 
for such procedure. The hearings held the Commission connection with 
its execution and enforcement the Act are either informal formal .as 
provided for its rules. 

“The Commission does apply pre-trial processes the varying situations 
with which has deal. example, recent case information came into 
the possession the Commission which, founded fact, would have 
properly required proceeding for revocation broadcast station license. 
The Commission invited the witnesses well representatives the station 
involved appear informally for conference with representatives its 
Law Department. The statements the witnesses were summarized and 
reduced writing and later signed them. Counsel were present representing 
one group witnesses and counsel representing the station was invited 
participate. this instance question arose incriminatory testimony. 
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“The general conduct hearings held the Commission connection 
with its regulatory and licensing functions under the Act set forth 
Sections seq. its Rules Practice and Procedure. Under certain 
conditions, relevant portions affidavits other recorded testimony derived 
from such preliminary conferences hearings may introduced 
subsequent proceedings. Witnesses are furnished with copies their testi- 
mony statements. The Commission has never been engaged litigation 
which any issues arose reason any such preliminary procedures.” 


Another interesting comment the Commission was contained its 


release January 23, 1941. that time the Commission answered 
inquiry lawyer concerning the effect designating applications 
for broadcast facilities for hearing the same day. The lawyer was 
advised follows: 


“Such action does not and itself operate consolidate the hearings 
these two applications, nor does have the effect making each applicant 
intervenor the hearing the other’s application. Section 1.194 the 
Rules Practice and Procedure provides: 


‘The Commission, upon motion, upon its own motion, will, where 
such action will best conduce the proper dispatch business and 
the ends Justice, consolidate for hearing (a) any cases which involve the 
same applicant arise from the same complaint cause, (b) any appli- 
cations which reason the privileges, terms conditions requested pre- 
sent conflicting claims the same nature.’ 


“Where the Commission orders consolidation the hearing two 
more applications, such order has the effect permitting the respective 
applicants participate the hearing the other application applications. 

“If participation desired either applicant the hearing 
application, petition intervene motion consolidate the hearings 
intervene, attention called Section the Commission’s Rules 
Practice and Procedure and the Commission’s decision dated September 
29, 1939, interpreting this rule. (In Hazlewood, Inc., Docket No. 5698). 
the event intention file motion consolidate these hearings, the motion 
should show wherein these applications ‘present conflicting claims the same 
nature’, and, also, that consolidation ‘will best conduce the proper dispatch 
business and the ends justice.’ 

should pointed out that neither intervention nor consolidation 
hearings conflicting applications necessary comparative consideration 
such applications the Commission. Comparative consideration can 
given the Commission such cases notwithstanding the fact that separate 
hearing are held and the applicants not intervene each other’s hearing. 
Nor does consolidation hearings necessarily mean that simultaneous action 
the conflicting applications will taken the Commission where proper 
dispatch business and the ends justice require separate action.” 


—P. 


Recent Commission Decisions 


the Matter The Mayflower Broadcasting Corporation, Boston, Mass. Docket 
No. 5618. 


the Matter The Yankee Network, Inc. (WAAB), Boston, Mass. Docket No. 
5640. Decision dated January 17, 1941. 


These proceedings were based upon the filing with the Commission 
application The Mayflower Broadcasting Corporation for 
construction permit authorizing the construction and operation 
new radio broadcasting station Boston, Mass., 1410 ke, 500 
night, day, unlimited time. view the fact that these facilities 
were assigned Station WAAB, Boston, licensed The Yankee 
Network, Inc., the Commission designated for hearing the renewal ap- 
plication Station WAAB. After hearing the Commission issued 
its proposed Findings Fact and Conclusions Law, May 31, 1940, 
which was proposed deny the Mayflower application and 
grant the application WAAB for renewal license. (See F.C. 
Bar Jour., 254). The final decision the Commission, issued 
January 17, 1941, adopts the proposed Findings Fact with regard 
the Mayflower application and denies that application. The final decision 
differs from the proposed decision, however, that the final decision, 
after consideration the evidence, granted the WAAB application for 
renewal license instead finding unnecessary consider the re- 
newal application was done the proposed decision. 

denying the Mayflower application, the Commission found that 
the applicant was not financially qualified construct and operate the 
proposed station, and that misrepresentations fact contained the 
application also warranted its denial. 

The Commission frankly stated that difficult question, not easily 
settled, was presented the WAAB application for renewal. The 
record indicated that beginning early 1937 and continuing through 
September, 1938, was the policy WAAB editorials 
from time time urging the election various candidates for political 
office supporting one side the other questions, affecting the 
public. The licensee the station made attempt non-partisan 
and strenuously urged one side only public question upon its 
listeners. 

The Commission definitely held that biased presentation the 
news controversies public nature, made for the purpose 
winning public support one side controversy, was not the 
public interest, convenience necessity. The Commission phrased 
language the duties licensee under the Communications 
Act 1934 and showed that licensee owes duty its public 
non-partisan and refrain from adopting biased attitude upon con- 
troversies affecting the public. this connection the Commission stated 
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“Under the American system broadcasting clear that responsibility 
for the conduct broadcast station must rest initially with the broadcaster. 
equally clear that with the limitations frequencies inherent the nature 
radio, the public interest can never served dedication any broad- 
cast facility the support his own partisian ends. Radio can serve 
instrument democracy only when devoted the communication informa- 
tion and the exchange ideas fairly and objectively presented. truly free 
radio cannot used advocate the causes the licensee. cannot used 
support the candidacies his friends. cannot devoted the support 
principles happens regard most favorably. brief, the broadcaster cannot 
advocate. 

“Freedom speech the radio must broad enough provide full 
and equal opportunity for the presentation the public all sides public 
issues. Indeed, one licensed operate public domain the 
assumed the obligation presenting all sides important public questions, 
fairly, objectively and without bias. The public interest—not the private—is 
paramount. These requirements are inherent the conception public interest 
set the Communications Act the criterion regulation. And while 
the day day decisions applying these requirements are the responsi- 
bility, the duty review generally the course conduct the 
station over period time and take appropriate action thereon vested 
the Commission.” 


Having found that WAAB’s programs for more than year did 
not serve the public interest, convenience necessity, the Commission 
stressed the fact that the station’s editorial policy had undergone 
fundamental change since September, 1938. Since that date, the station 
has broadcast editorials and has attempted apparently success- 
ful manner remain non-partisan. The Commission expressly found 
that the light the changed policy the station, the public would 
suffer greater injury deletion the station than permitting 
continue operate. However, was careful reserve itself, 
passing upon future applications for renewal license, the right 
again the violation the Act occurring 1937. 

The WAAB request for renewal also raised the question whether 
licensee should permitted operate two stations the same com- 
munity. The Commission pointed out that this question was presented 
the case involving the regulation chain broadcasting and has not 
yet been resolved. Accordingly, the Commission held that granting 
the renewal the WAAB license, such action should not considered 
determination the dual ownership problem. Its holding this 
regard follows: 


“One further point must dealt with view certain contentions made 
the course this proceeding. has been pointed out that The Yankee 
Network, Inc. also the licensee second regional station Boston, Station 
WNAC, and the contention has been made that the applications for renewal 
for WAAB should, therefore, denied. This argument raises serious and 
troublesome question policy which the Commission has given considerable 
attention and which presently under connection with the 
Commission’s investigation into chain broadcasting. The question peculiarly 
one which cannot effectively and fairly dealt with singling out individual 
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instances for treatment. should understood, therefore, that the grant 
these applications The Yankee Network, Inc. for renewal without 
consideration the question dual ownership. The Commission will reserve 
its decision that point until such time prepared consider more 
general policy for application country-wide basis.” 


—P. 


Application Burlington Broadcasting Company, Burlington, lowa. Docket 
No. 4640. 

Application Clinton Broadcasting Corporation, Clinton, lowa. Docket No. 
4939. 

Application Courier-Post Publishing Company, Hannibal, Missouri. Docket 

No. 4062. 


February 25, 1941, the Commission issued its orders the 
Burlington, Clinton, and Courier-Post cases, thus deciding controversy 
with which had been confronted for considerable period time. 
The Commission determined grant all three applications, but 
doing allocated 1490 the Burlington applicant rather than 1310 
ke, the frequency requested. Thus the Commission made use the 
provisions Sec. 1.381 its Rules Practice and Procedure, per- 
mitting the granting application for radio broadcast facilities upon 
privileges, terms conditions other than those requested. 

The Burlington, Clinton, and Hannibal applicants requested the 
right construct and operate new ‘broadcast stations utilizing the same 
frequency, namely, 1310 ke. Due questions interference was 
impossible grant all three applications. The operation the Clinton 
and Hannibal stations the same frequency, together with the opera- 
tion the Burlington station, would result severe electrical inter- 
ference, especially Burlington. order permit broadcasting 
service rendered the three communities, the Commission made 
study the reallocation frequencies under the North American 
Regional Agreement and found that the assignment 
1490 ke, 250 unlimited time was available Burlington. According- 
ly, all three applications were granted. 

interesting note that the Commission did not feel compelled 
issue proposed Findings Fact and Conclusions since the intervener 
opposing the applications, Superior Service, Inc., licensee 
WCAZ, Carthage, had availed itself all precedural rights 
which was entitled under the Communications Act 1934 
filing exceptions Examiner’s report and submitting brief lieu 
oral argument. 

With reference the contention the intervener, that the granting 
the applications would cause suffer economic injury, the Com- 
mission stated follows: 


Sa 
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“In the instant proceeding, the only question with which this party 
concerned the probability economic injury the operation the 
proposed station. Such result, however, does not itself constitute proper 
ground for the denial application. Federal Communications Commission 
Sanders’ Brothers Radio Station, 309 470 (decided March 25, 1940). 
Nor does the record show that the effect the competition would such 
that the intervener could not continue operate WCAZ the public interest 
that the applicant herein would rendered financially disqualified, 
reason the expected competition, operate the station proposed 
the public interest.” 


Application United Theatres, San Juan, Puerto Rico, Docket No. 4610. 


Application Enrique Abarca San juan, Pwerto Rico. Docket No. 
5298. 


Proposed Findings Fact and Conclusions the Commission March 
1941. 


the above cases the Commission had before the question 
choosing between two applicants for the same facilities Puerto Rico. 
United Theatres, requested authority construct new standard 
station San Juan, using 580 ke, kw, unlimited time, and 
Enrique Sanfeliz applied for the same frequency San Juan, 
day, night, unlimited time. 

The Commission has tentatively proposed its findings and con- 
grant the Abarca application and deny the United Theatres 
application. The basis for the proposed denial United Theatres 
application that the applicant not financially qualified construct 
and operate the station. However, the Commission stated that even 
United Theatres could considered being financially qualified, 
would still compelled deny the application since (a) Abarca 
better qualified financially than United Theatres, Inc., and (b) the 
station proposed Abarca would provide superior technical service 
than would the one proposed United Theatres, Inc. 

With reference the qualifications United Theatres, 
the Commission found that the current liabilities that applicant 
exceeded its current assets $36,833, indicating thereby weak current 
financial condition. The fixed assets amounted $148,578.42, 
amount exceeding the fixed liabilities more than $100,000. However, 
the evidence showed that $28,200 the fixed liabilities represent mort- 
gage indebtedness, and foreclosure proceedings were commenced one 
the mortgages but were dropped when the applicant obtained 
extension for one year. The amount $70,000 carried the appli- 
books good will does not represent actual outlay cash. 
represents the value leases theatre buildings and film 
rental contracts. Since would cost over $32,000 construct the 
station, the applicant stated that intended pay cash for the equip- 
ment and borrow $30,000 order so. order show that 
loan $30,000 could obtained, there was offered evidence con- 
tract covering this amount. Upon objection admission, however, the 
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presiding officer excluded it. The Commission did not pass upon the 
propriety the exclusion the contract. The Commission found 
that even the contract had been admitted, the decision would have 
remained unchanged since probative evidence was introduced 
show that the prospective lenders were possessed sufficient means 
funds carry out the provisions the agreement. Abarca was shown 
possess assets $187,000, $20,000 which was has 
liabilities. The monthly operating expenses the station were estimated 
$5,106, and tentative contracts with business firms indicated that 
amount excess the monthly operating expenses would pro- 
for the commercial programs. 

The Commission’s that the Abarca application would 
render better technical service over the Island Puerto Rico than 
would the United Theatres application was based upon the fact that 
proposed operate his station with 5kw rather than during 
the day time. 

Both applications were opposed the two existing standard broad- 
east stations San Juan, namely, WKAQ and WNEL. The basis 
their opposition was that their economic interests would adversely 
affected the operation the proposed stations. The Commission 
concluded its proposed decision that their objections would not con- 
stitute proper ground for denial the applications. this connection 
the Commission stated follows: 


contended behalf Radio Corporation Puerto Rico (licensee 
Station WKAQ) and Juan Piza (licensee Station WNEL), respondents, 
that their economic interests would adversely affected the operation 
either the stations proposed herein. Even the economic interests these 
respondents would affected such extent that neither could continue 
operate their station the public interest, such result would not itself 
constitute proper legal ground for the denial either the instant applica- 
tions. Federal Communications Commission Sanders Bros. Radio Station, 
309 470. Assuming such result were proper ground for the denial 
application for new station, the record does not show that respondents 
would affected, nor does tend show that the applicants would 
unable successfully compete with the existing stations San Juan for 
commercial support.” 


God’s Bible School and College, Cincinnati, Ohio, Docket No. 5869. Proposed 
Findings Fact and Conclusions the Commission issued March 20, 1941. 


God’s Bible School and College applied for construction permit 
authorizing the establishment new international broadcasting station 
Cincinnati, Ohio, operate three hours per day 11,710 and 
unlimited time 21,610 ke, emission, power kw. The College 
interdenominational religious and educational institution main- 
taining high school, college, school music, and theological depart- 
ment. The applicant desired the proposed station order broadcast 
programs mainly religious character Mexico, Central and South 
America. 
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The Commission proposes its decision deny the application 
three grounds, namely, (1) the applicant does not propose provide 
adequate technical facilities for the service; (2) the applicant has failed 
show that the technical operation the station would conducted 
qualified persons and (3) the proposed programs were not predicated 
upon comprehensive survey designed determine whether such pro- 
grams would acceptable the areas served, and the applicant has 
not shown that has the necessary program sources available render 
international program service the public interest. 

The estimated cost constructing this station $125,000 and this 
money would obtained through funds derived from donations. 

order assure the reception programs persons residing 
Mexico, Central and South America, the applicant stated that would 
distribute not less than 150,000 receiving sets free charge, the average 
cost these sets being about $5.18 each. 

The Commission’s proposed decision points out that although the 
applicant proposes install only one antenna, will impossible 
render satisfactory service Mexico, Central and South America un- 
less two antennas are constructed. 

The applicant stated that would employ Mr. Davis con- 
struct the station, but that his duties would end following the completion 
the station construction. The services other personnel would 
used connection with other station operations. the basis these 
facts, the Commission arrived the conclusion that was not shown 
that the technical operation would the hands competent persons. 
difficult square this conclusion with many decisions the Com- 
mission the standard broadcasting field, wherein was held that the 
station would satisfactorily operated even though definite arrange- 
ments had been made with qualified engineers the operation this 
station. 

commenting upon the characteristics the frequencies requested, 
the Commission stated that the performance 21,610 such that 
satisfactory program service could not rendered South America 
except during the day time certain seasons the year. 

The Commission’s proposed decision describes the type programs 
intended and concludes stating: 


“The production the proposed program service would under the 
supervision Mr. and Mrs. Meighen, both whom have had consider- 
able experience the production programs behalf the applicant for 
standard broadcast stations, but neither has had any experience the produc- 
tion international programs. Moreover, comprehensive inquiry was 
undertaken with view determining the types programs which would 
acceptable the potential audiences.” 
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the Matter the South Bend Tribune, South Bend, File No. 
Memorandum opinion dated March 1941. 


The facts giving rise this proceeding are follows: 

The South Bend Tribune engaged the publication daily 
newspaper called ‘‘The Tribune’’, South Bend, Ind., and the 
operation two broadcast stations South Bend, WSBT and WFAM. 
WSBT operates 1360 ke, 500 and shares time with WGES, 
WFAM operates 1200 ke, 1030 and shares time with WWAE, 
Hammond, Ind. 

The South Bend Tribune filed for construction per- 
mit install directional antenna and operate WSBT 930 ke, 
500 unlimited time. Thus the grant this application would provide 
the South Bend Tribune with one full time regional station and one part 
time local station the same community. 

its memorandum opinion the Commission set forth its reasons 
for granting the application the South Bend Tribune upon condition 
that prior the issuance license covering the unlimited time opera- 
tion WSBT the applicant should file with the Commission satisfactory 
evidence that has divested itself all its interest 

Prior the filing the request the South Bend Tribune for 
unlimited time operation 930 ke, requested the Commission 
operate the station during unlimited hours 1010 ke. denying this 
application February 1939, the Commission concluded that 
would not serve the public interest, convenience and necessity permit 
the South Bend Tribune operate unlimited time regional station 
community where also operates part time local station. 
holding the Commission referred numerous decisions wherein was 
held that the Commission should not grant applications having ad- 
verse effect upon competitive conditions. The Co., 
F.C.C. 554; Cornbelt Broadcasting Corporation, F.C.C. 282; WSMB, 
F.C.C. 55; Port Huron Broadcasting Company, F.C.C. 177; 
Genessee Radio Corporation, F.C.C. 183; The Journal Company, 
F.C.C. 201; The Kansas City Star Co., F.C.C. 500; the Colonial Net- 
work, Ine., F.C.C. 654; Paso Broadcasting Company, F.C.C. 86; 
King-Trendle Broadcasting Corp., F.C.C. 790. 

The Commission its memorandum opinion commented upon the 
fact that the application the South Bend Tribune for 930 presented 
even less desirable situation than did its application for 1010 ke. 
the time the filing the 1010 application, the South Bend Tribune 
was the publisher one two newspapers the community, whereas 
when the 930 application was acted upon, the applicant was without 
local newspaper competitor. 


q 
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the Matter Hawaiian Broadcasting System, Ltd., Honolulu, File No, 
B-P-2978. 


Memorandum decision dated February 25, 1941. 


The Hawaiian Broadcasting System, Ltd. applied for construe- 
tion permit erect new standard broadcast station Honolulu 
operate 1310 ke, 250 unlimited time. the present time four 
stations are located the Hawaiian Islands, and the applicant 
owns two them, namely, KGMB, Honolulu, and KHBC, Hilo. 
The applicant contemplated operating the proposed new station 
non-network station, whereas both the Honolulu stations are network 
affiliates. 

The Commission’s decision was the effect that the application 
should granted. The decision interesting because the fact that 
the applicant already the owner two stations the Hawaiian 
Islands. The decision states that the Commission has been loath grant 
applications which might tend result excessive concentration 
radio facilities any locality the hands one group. However, 
this reluctance was overcome the peculiar racial situation the 
Islands. The Census figures for 1930 reveal that the Territory’s popula- 
tion terms racial origin are 37.9 Japanese; 13.7 Hawaiian, Cau- 
casian-Hawaiian, and Asiatic-Hawaiian 21.8 Caucasian, and 26.6 other 
races. The applicant planned emphasize Americanization and demo- 
eratic principles. was the applicant’s intention stress the history 
and traditions American people and American culture. deter- 
mining grant the application the Commission 


“In view, however, the unique situation the Territory Hawaii and 
taking into account this country’s large military establishment there and the 
present condition world affairs when many influences are competing for 
the allegiance our foreign-born residents, has been decided grant the 
instant application. true that such foreign language those 
proposed have been regularly presented existing stations, but view 
the sizeable population served, the relatively limited service now available, 
and the absence non-network station Honolulu, concluded that this 
new facility should authorized order provide increased opportunity 
for better overall service all the diverse groups this area. There are 
other applications pending from Hawaii.” 


The licensee Station KGU Honolulu has filed with the Com- 
mission petition for rehearing reconsideration and has requested 
the Commission deny the application. 


Licht and Kaplan, Inc., Postal Telegraph-Cable Company, Docket No. 5056. 
Revised proposed report the Commission issued February 1941. 


This proceeding involves complaint filed with the Commission 
Licht and Kaplan, Inc., against the Postal Telegraph-Cable Company 
which was alleged that the latter company had improperly inter- 
posed the so-called ‘‘other company’’ defense the trial suit 
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brought Licht and Kaplan, Inc., against Postal the Municipal 
Court the City New York. The complaint alleged that the inter- 
jection the ‘‘other company’’ defense resulted unreasonable 
discrimination against the complainant within the condemnation Sec- 
tions 201, 202 and 203 the Communications Act 1934. 

The proposed report the Commission states that the complainant 
instituted the Munieipal Court the city New York suit against 
the defendant for $480 damages for failure deliver certain telegram 
addressed firm Chicago. When the case came trial the attorney 
for the defendant for the first time advanced the ‘‘other 
defense, wit, that the plaintiff was suing the wrong party. The de- 
fendant urged that the Postal Telegraph-Cable Company was 
separate entity from the Postal Telegraph-Cable Company, the de- 
fendant, and that the defendant was absolved from liability reason 
Rule No. the Rules the Postal Telegraph-Cable Company, 
which rule reads 


“The company hereby made the agent the sender, without liability, 
forward this message over the lines any other company any other 
means communication, when necessary reach its destination.” 


The report the Commission further states that the judge the 
Municipal Court the City New York submitted the case the 
jury the merits and reserved decision the motion dismiss based 
upon the ‘‘other company’’ defense. The jury brought verdict 
favor the plaintiff for $275. The court requested that briefs the 
issue raised the motion exchanged and submitted the court. 
the date that briefs were due, the defendant’s attorney appeared 
with his brief the office the plaintiff’s attorney but would not 
change briefs, had been directed the court, and indicated plain- 
tiff’s attorney that would read the brief might not proceed with 
submission’’. The defendant’s attorney then advised the 
attorney that would appear before the court and withdraw the other 
defense. This was done the following day, and the judgment 
was subsequently paid. 

The Federal Communications Commission its revised proposed 
report gives extensive consideration the manner which the Postal 
System operated and the manner which reports that system are 
filed with the Commission. states that although the defendant 
but one companies constituting the Telegraph-Cable Com- 
pany (Land Line System)’’, the entire communications system 
operated unit, under the managerial control the defendant. The 
Commission concludes that: 


“In view the manner which the Postal Telegraph-Cable Company 
(land line system) frames its public offerings and presents itself its dealings 
with the public, the opinion the Commission and conclude, that 
the defendant correctly interpreted the tariff regulation question when, 
through its general counsel, gave instructions for the withdrawal the 
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‘other company’ defense. follows, and find that the defendant in- 
correctly interpreted the regulation question when, through its trial attorney 
the case, interposed said defense the first instance, and the application 
and attempt enforce the regulation misinterpreted the carrier was 
departure deviation from the tariff duly published and filed with this 
Commission and, therefore, violation Section 203(c) (3). 

“While this commission cannot say what may and what may not used 
defense the trial law suit, was manifestly the intention Congress 
require uniformity the application the regulations contained 
published schedules. Obviously there can uniformity any 
particular instance the carrier permitted deviate from the regulations 
published, whether such deviation results the granting privilege other- 
wise than specified the schedules the imposition burden otherwise 
than specified such schedules. There less deviation one case 
than the other. The circumstances under which the carrier not liable 
virtue the regulation question are exclusive. expand enlarge these 
circumstances, strained interpretation the regulation otherwise, 
order defeat particular claim, apply and attempt enforce the 
regulation except specified therein, and, therefore, results deviation 
therefrom. 

“The implications from the record this case are the effect that 
not now the policy the defendant invoke the regulation question 
such circumstances are hereinabove described. may, therefore, assumed 
that the future the carrier will uniformly and impartially apply the regulation 
question herein interpreted. orders the future seem 
necessary. this proceeding.” 


the Matter Reforwarding Telegrams Without Additional Charge, Docket No. 
5628. 


Report the Commission dated January 13, 1941. 


This proceeding was instituted May 16, 1939 the Commission 
its own motion and had its purpose the determination the lawful- 
ness the charges for reforwarding telegraph messages and the 
regulations, practices and classifications applicable The re- 
spondents were the Western Union Telegraph Company, RCA Com- 
munications, Inc., Postal Telegraph-Cable Company, Mackay Radio and 
Telegraph Company, and Continental Telegraph Company. 

Rule the Western Union Tariff, F.C.C. No. 176, original page 
27, typical the applicable tariff provisions all the companies and 
follows: 


“(a) Subject the restrictions contained paragraphs (b) and (c) messages 

prepaid regular commercial rates, reaching their original destination over 
Western Union lines, will forwarded without additional charge the 
addressee any other point within the United States where there Western 
Union office. Such forwarding will done either instructions left the 
addressee automatically the Company when the whereabouts the 
addressee ascertained locally. 


“(b) Forwarding without additional charge applies only when the addressee has 
left the point where the sender expected him be. does not apply, however, 
messages reported undelivered and forwarded re-sent some other 
destination the request the sender, nor does give persons who are 
habitually the road the privilege having all their messages addressed 
their headquarters and forwarded free them wherever they may be. Neither 
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does permit messages addressed company firm forwarded free 
from one office, division, department that company firm another 
office, division, department the same company firm the same city 
different city. Nor intended that, under standing instructions, mes- 
sages for persons having their places business city town and residing 
neighboring suburban town, will forwarded free them their 
place residence. 


“(c) Under the circumstances outlined paragraph (a) this rule, collect 
messages will forwarded and the addressee charged, the basis the 
original word count, the tolls from the originated point direct the final 
destination.” 


Under this rule ten-word prepaid telegram could sent from 
New York City person temporarily Baltimore, Md. charge 
cents. the party had gone San Francisco and left forward- 
ing address, the message would reforwarded without additional charge 
San Francisco. The charge for ten-word telegram sent directly 
from New York San Francisco, however, was $1.20. Conversely, 
ten-word prepaid telegram sent from New York San and 
reforwarded Baltimore would charged the New York-San 
Francisco rate $1.20 rather than the cent New York-Baltimore 
rate. The rule collect messages differs, that the rate charged 
for reforwarded collect message the rate between the point origin 
and the point which delivery actually made. If, for example, 
collect message were sent from New York Baltimore and reforwarded 
San Francisco, the charge for the message would based upon the 
toll from New York San Francisco. Conversely, collect message 
were sent from New York San Francisco and reforwarded 
more, the charge collected would the rate from New York Balti- 
more only. 

The question presented was whether reforwarding prepaid messages 
without additional charge unjust and unreasonable results any 
unjust discrimination, and whether the different method employed 
collect messages results any unreasonable unjust discrimination. 

The respondents pointed out that order prevent the abuse 
the system, certain restrictions and exceptions had been made the 
general rule. For instance, they not reforward messages delivered 
after office hours the business address officer company 
the officer’s residence, the suburbs some distance removed 
from his headquarters, messages addressed originally the permanent 
regular address the addressee, messages sent the general 
headquarters traveling man. 

attempting justify the difference the bases charges be- 
tween the reforwarding prepaid and collect messages, the Vice 
President the Western Union Telegraph Company testified follows: 


“In the case the prepaid message, the sender having paid the charges through 
original destination, and our undertaking being complete the service 
additional charge. 
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“In the case collect message, the facts and circumstances are somewhat 
different. Nobody has made any payment with respect such message 
prior its delivery, and when collect message forwarded, necessarily 
provided that the office ultimate delivery should collect the through charges 
from the point origin such point ultimate delivery. The explanation 
that being that the office ultimate delivery has means knowing 
what the correct tolls were between the originating point and the office the 
original destination. 


“It may seem, perhaps, that this is, effect, discrimination against the sender 
addressee collect message but, course, that not actually the case. 
The sender may just well travelling toward the place original origin 
away from it, and has moved out the zone the first delivery office 
and gone into office which has cheaper rate the direction from which 
the message was sent, would pay less than the case prepaid message 
addressed originally point further away from the point origin. 


“In other words, the ordinary processes the thing would average that 
the parity would established, fact, between prepaid and collect messages 
insofar forwarding charges are concerned.” 


The Commission concluded that any discrimination resulting from 


the different charges for reforwarding collect and prepaid messages was 
not unreasonable unjust, and that order should entered dis- 
continuing the proceeding. recognized that the rules applicable 
reforwarding messages may susceptible abuse practice but said 
that complaints had come its attention, and that such complaints 
arose the Commission would take appropriate action. Its reasons for 
sustaining the lawfulness the charges were stated the Commission 
the following language 


decision the Commission and stated that: 


“The contract involved the handling telegraph message between 
the sender and the carrier; and the sender has the sending his 
message prepaid collect. Tariffs the carriers file with the Commission 
provide that the addressee collect message refuses pay the charges 
the sender liable and must make payment; and the practice the 
carriers permit the opening and inspection message the addressee 
before requiring him pay refuse pay the charges. this situation 
difficult say that the difference handling reforwarded collect messages 
compared prepaids amounts unjust discrimination. 

“We are mindful the general principle that transportation carrier can 
have but one lawful rate between two points, whether the shipment made 
prepaid collect. Commercial Club Adams Express Co., ICC 115, 
121 and other cases. These cases arose where the carriers charged higher basic 
rates for collect shipment than for prepaid shipments between the same two 
points. That not the case here, however. Here the rates from the point 
sending the point designated the message are always the same for prepaid 
messages and collect messages. only the case reforwarded message 
where different ultimate charge may result, higher lower depending upon 
whether the addressee going toward away from the point from which the 
message was sent. This practice appears justifiable the interest expediency 
handling and simplification operation.” 


Commissioners Walker and Thompson dissented part from the 
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“We think fundamental that the rates prepaid and collect messages 
the same, and that charges for reforwarding collect messages where such 
charge made for reforwarding prepaid messages constitutes unjust and un- 
reasonable discrimination.” 


—P. 


x 

ve 2 

2 


Meetings The Executive Committee 


The fifty-fourth meeting the Executive Committee was held 
Monday, February 17, 1941, the University Club, Washington, C., 
6:30 Present were Messrs. Bingham, president; Littlepage, 
first vice president; Russell, secretary; Porter, treasurer; Hennessey, 
Lohnes and Patrick. 

Mr. Bingham, president, submitted the Executive Committee the 
names persons appointed the five standing committees the Asso- 
ciation. The membership these committees follows: 


NOMINATING 

SCHROEDER 

GEIGER 

MEMBERSHIP 

PRACTICE AND PROCEDURE 

Hurt 


ETHICS AND GRIEVANCE 


Ben 
LeRoy 
MEMORIALS 
CHARLES WAYLAND 
Howarp Kern 


Byron Carson 
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Mr. Bingham brought the attention the Executive Committee 
the report the Committee Practice and Procedure submitted the 
Fourth Annual Meeting the Association and reprinted the Decem- 
ber, 1940 issue the Bar Jour. 70). motion au- 
thorizing the president transmit letter the Commission stating 
that the Association recommended the adoption part the report 
was approved. The portions the report approved the Executive 
Committee 

amendment Sees. 1.221 and 1.222, permit deposi- 
tions taken before any disinterested notary public, judge United 
States Commissioner, rather than particular person designated the 
order take depositions 

riers serve the Washington agent other carriers involved par- 
ticular proceeding, but permit them merely serve the parties 
their attorneys record. 

After 674 and 675, 77th Cong., two bills intro- 
duced the Senate January 29, 1941, the president appointed sub- 
committee study these bills and report back the Executive Com- 
mittee this matter, together with the question amendments the 
Communications Act 1934. 


The meeting the Executive Committee was held 
Wednesday, March 12, 1941, the University Club, Washington, 
C., 6:30 Present were Messrs. Bingham, Littlepage, 
first vice president; Van Orsdel, second vice president; Russell, secre- 
Porter, treasurer; Hennessey, Patrick and Wozencraft. 

The applications the following individuals for membership 
the Association were 


Hayes 

105 West Adams Street, 
Chicago, 

200 Bankers Securities Bldg., 
Philadelphia, Pa. 


JOSEPH TIEFENBRUN, 
1450 Broadway, 
New York, 


Mr. Bingham, president, read letter, dated February 26, 1941, 
which received from Chairman Fly. The letter stated that the sug- 
gestions the Bar Association relating amendment the Commis- 
sion’s Rules Practice and Procedure had been received and would 
given consideration the Federal Communications Commission. 
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Mr. Patrick, one the members the subcommittee the 
tive Committee appointed give consideration the amendment the 
Communications Act 1934 and 674 and 675, 77th Congress, 
explained the various parts bill amending the Communications Act 
which had been drafted the subcommittee. discussion was had 
concerning the proposed amendments the Communications Act 
1934. 


The fifty-sixth meeting the Executive Committee was held 
Thursday, March 13, 1941, the Colorado Building, Washington, C., 
8:00 Present were Messrs. Bingham, Littlepage, first 
vice Russell, Hennessey, Patrick and Wozencraft. 

The bill amend the Communications Act 1934, prepared 
the subcommittee the Executive Committee, was discussed. The bill 
was changed certain respects and modified was approved the 
Executive Committee, Mr. Russell voting the negative. 

The special subcommittee consider 674 and 675, 77th 
submitted its suggestions concerning these bills, along with 918, 77th 
Cong. The three bills specified above refer modifications admin- 
istrative procedure and two them are known the majority and 
minority bills the Attorney General’s Committee Administrative 
Procedure. After considerable discussion the suggestions the sub- 
committee, the Executive Committee determined approve those sug- 
gestions and authorize the president the Association appear before 
the Senate Committee the Judiciary and present that Committee 
the views expressed the suggestions. 
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